Managed Care and I nsurance:
Some Ethical Considerations

THE INDICTMENT OF MANAGED CARE AND INSURANCE

Everybody knows somebody who complains that his or her insurance
company would not pay for some medical procedure or other. Politicians
share anecdotes about people who have been refused treatment by some
heartless health maintenance organization (HMO) or other type of managed
care organization (MCO). Consequently, disputes over what services or
medications medical insurance should cover constitute many of the central
ethical issuesin medical health care delivery and medical insurance today.

Coverage I ssues

A number of people looking at a story of how an HMO refused medical
treatment to one of its subscribers or refused to pay for a prescription will say,
“There they go again,” complaining that MCOs do not treat their subscribers
fairly. That MCOs are unfair is only one of a shopping list of complaints
against MCOs that are all too familiar: MCOs deny coverage of care
recommended by physicians. They force patients out of hospitals before it is
medically appropriate. They reduce access to needed care. They limit the
choice of physicians. They force such procedures as mastectomies to be
handled on an outpatient basis against the advice of their physicians. They
impose gag rules on physicians, prohibiting the doctors from telling patients
about dternative treatments." Some MCOs have been accused of “illegally
encouraging primary care doctors to limit medicaly necessary services’ by
pooling groups, making them responsible for pharmacy risks, and alocating
budget surpluses as a bonus.? Of course, some of these complaints have been
raised against other forms of health insurance as well, including indemnity
plans. But MCOs seem to receive the brunt of the criticisms.

Patient Rightsand the Market

Such alleged abuses perpetrated by MCOs have led to proposed legis-
lation and regulation guaranteeing a patients' bill of rights, which includes
the following provisions:

1. Patientswill be treated with respect, consideration, and dignity.

2. Patientswill be provided with appropriate privacy.

3. Patients will be provided, to the degree known, with complete
information concerning their diagnosis, treatment, and prognosis. If
it is medically inadvisable to give such information to a patient, the
information will be provided to a person designated by the patient or
to alegally authorized person.

4. Patient disclosures and records will be treated with confidentiality, and
except where required by law, patients will be given the opportunity to
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approve or refuse their release.

5. Patients will be given the opportunity to participate in decisions
involving their heath care, except when such participation is
contraindicated for medical reasons.

6. Patientswill beinformed of their right to change primary or specialty
physiciansif other qualified physicians are available.

7. Marketing or advertising regarding the competence or capability of
the organization will not be misleading to patients.

8. Information will be available to patients and staff concerning patient
rights, patient conduct and responsibilities, services available at the
surgery center, provisions for urgent care and emergency coverage,
fees for services, payment policies, the right to refuse to participate
in experimental research, and methods for expressing grievances and
suggestions to the organization.

The rights enumerated above seem reasonable, but it is important to note
that whenever rights are being asserted, there is usually the implication that
entitlements are being withheld. So the implication to be drawn from the
insistence on enacting a patients' bill of rights is that MCOs are withholding
services to which patients are entitled, and that doing so is unethical.
Furthermore, the cause of these transgressionsislaid at the door of excessive
concern for the bottom line and profit making. Thus, many contend that
market-driven concerns cause the MCOs to act unethically in failing to
provide needed health care. For example, George Annas states:

The market metaphor leads us to think about medicine in aready
familiar ways. emphasis is placed on efficiency, profit maximization,
customer satisfaction, the ability to pay, planning, entrepreneurship,
and competitive models. The ideology of medicine is displaced by the
ideology of the marketplace. Trust isreplaced by caveat emptor.

There is no place for the poor and uninsured in the metaphor of
the market. Business ethics supplant medical ethics as the practice of
medicine becomes corporate. Nonprofit medical organizations tend to
be corrupted by adopting the values of their for-profit competitors. A
management degree becomes at least asimportant asamedical degree.
Public ingtitutions, which by definition cannot compete in the for-
profit arena, risk demise, second-class status, or smply privatization.

Joseph A. Cadlifano, Jr., the former Secretary of Health, Education and
WEelfare, sees the effect of market-driven MCOs on health care to be the
following:

Whether its customers are poor or affluent, managed care leaves
doctors and nurses little time to counsel patients and sit with them
when they are suffering. The two-fisted impact of high-tech care and
bottom-line managed care puts powerful dehumanizing forces at the
front of American medicine and threatens to ignore the needs of
ailing individuals to be talked to, as well as to be cut, injected, and
medicated, as the doctor hurriesto the next pati ent.*
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In the Journal of the American Medical Association, 3,000 physicians
from Massachusetts endorsed a warning against the incursion of market
forces:

Mounting shadows darken our calling and threaten to transform
healing from a covenant into a business contract. Canons of commerce
are displacing dictates of healing, trampling our profession’s most
sacred values. Market medicine treats patients as profit centers.

The sick are denied skilled nursing care, rushed out of hospital
beds, and hurried through office visits. Increasingly, patient comfort
and the special needs of the elderly, infirm, or disabled are ignored if
they conflict with the calculus of profit...

The time we are allowed to spend with the sick shrinks under the
pressure to increase throughput, as though we were dealing with
industrial commodities rather than afflicted human beings...

Physicians and nurses are being prodded by threats and bribes to
abdicate allegiance to patients, and to shun the sickest, who may be
unprofitable. Some of us risk being fired or “delisted” for giving, or
even discussing, expensive services, and many are offered bonuses
for minimizing care.®

It has even been suggested that MCOs are merely market devices utilized
to skim the cream off the top of the health care industry dollar. According to
this scenario, the early success of the MCOs in reducing health costs was due
to their originating with the government and large manufacturing
corporations which wanted to insure their employees in aless expensive way.
For the most part, the gainfully employed are a better-than-average risk
group, because being employed usually requires a modicum of health. So the
employed are usualy the healthiest members of society. Thus, enterprising
companies pick up healthy low-risk individuals as insureds and can offer
them health insurance at lower cost while still making a substantial profit that
they can pocket. However, as the years pass, illness inevitably setsin, and the
pool of insureds becomes unhealthier and begins to approach the societal
norm for illness. It is aleged that current rising costs for MCOs are the result
of the companies failing to provide for increasing medical costs with enough
accuracy—costs due to the natural incidence of poor health in insureds as
they collectively grow older. If early premiums were siphoned off as profits,
rather than being plowed back to provide for future costs, present premiums
must pay the current costs. Since the reserves available for current costs are
smaller than necessary, present premiums must rise. Such a scenario does not
denote a Ponzi scheme exactly, but it does nonetheless portray management
and the MCOs as greedy and imprudent. In this scenario, MCOs are
characterized as typical of businesses that ssmply exploit people for the gain
of the owners without concern for the customers or clients.6

THE DEFENSE OF MANAGED CARE

The above constitutes quite an indictment. But how justified are these
accusations of unethical behavior on the part of MCOs? A look at the
available data shows that if MCOs and health insurers are acting unethically
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asawhole, and not just in isolated instances (that is, if the unethical behavior
is systemic, as charged), the critics must furnish much stronger arguments
than the rhetorical attacks cited above. There is no doubt that greedy leaders
of some companies put profit ahead of the rights of their insureds. Certainly
there will always be some companies that act unethicaly. But when one
looks at MCOs from a broader perspective, those companies seem to be
isolated cases, and such unethical behavior does not appear to be the result of
systemic evil.

Review of the Data

The indictments cited above seem to indicate that the entire MCO system
is fraught with ethical shortcomings and that the problem is systemic; that is,
the MCOs are bound to act unethically because they are caught in the for-
profit system.

Surprisingly, when the data are reviewed, not only do the critics not
make their case, but research shows some serious flaws in their indictments
of MCOs.

First, facts did not always accord with perceptions. Consider the
following:

“Facts are falling through the cracks in the managed care
debate,” complains Americad's Health Insurance Plans (AHIP,
formerly the American Association of Health Plans). One such
casualty: the truth about HMO denia rates. In a white paper, the
Washington-based trade group notes that a study of more than 2,000
doctors found the coverage denial rate for doctors' recommendations
was a most 3 percent—and far less for most categories of care.
Hospital admissions reportedly were denied only 1 percent of the
time, with a rate of 1.2 percent for surgical procedures and 2.6
percent for specialist referrals. The association’s report also cites a
survey of doctors published in Medical Economics. It found doctors
on average devote only 3 percent of the workweek to insurance
paperwork.”

Significantly, despite the dominance of managed care, the percentage of
the nation’s gross domestic product dedicated to medical care has continued
to increase along with overall physician incomes.

Second, research showed that complaints about limited access to health
services quite often falsely attributed the limited access to medical care to
profit-seeking MCOs denying claims, whereas limited access to care should
have been attributed more to alack of knowledge of how to gain access.

Research released by the California Public Employees’ Retirement
System claims that the biggest consumer complaint about hedth
maintenance organizations—Ilimited access to medical specialists—is
the result of doctors and patients not fully understanding how the
referral process works. The problem is two sided.... Many patients
don't know how to gain access to a specidist, don't always know
when it's appropriate, and don't know how to apped if they have
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trouble getting a referra from their primary care physician.
Physicians... feel their patients have unredlistic expectations as to
whether areferra is necessary... and don’t understand the *turnaround
time” in getting a nonemergency appointment with a specialist, who
may be booked weeks in advance....?

Moreover, referrals are now a much less common requirement.
Currently, MCOs offer health plan options that allow direct access to any
specialist in the plan’s network without areferral.

Finally, the research showed that MCOs are under fire because they are
expected to do more than what any insurance company is responsible for
doing—that is, rendering the services that are affordable given the amount of
premiums paid. According to one report,

Managed care organizations (and we might include health in-
surers) operate in a socia climate of distrust. The vigorous effort at
cost-containment initiated by large purchasers—employers and the
government—has largely been invisible to the public. Instead, man-
aged care organizations have taken the heat for cost containment and
system change.’

That report reminds us of something we tend to forget, which is that
health insurers “have arole as a guardian of shared resources.”*°

Let's take a close look at the constraints that the role as a guardian of
shared resources puts on MCOs, then try to show that given the context of a
free-market system and the function of an insurance company, MCOs and
other health insurers, while being portrayed as Scrooges, are for the most part
adequately fulfilling their ethical obligations. After examining the facts, one
can make the case that more than any other group, MCOs are taking the
problem of allocating scarce medical resources seriously, not perhaps from
ethical motives (which may be an irrelevant consideration in any case), but
because they are forced to do so by the discipline of the market.

Using contemporary ethical theories as guides, one can argue that what
MCOs are doing is justified on the basis of both consequences and principles.
Consequentialist arguments are usualy called utilitarian, and principled
arguments are usually called deontological. Simply put, being justified on
utilitarian grounds means that the outcomes of the MCO insurance system
produce more benefits over harms than any other current or previous system;
being justified on deontological grounds basically means that MCOs are in
accord with the rules of fairness and respect for others.

Utilitarian Defense of MCOs

Utilitarians argue that actions are good in proportion to the resulting
benefits, and they justify activities, practices, or organizations on the basis of
the consequences that result from those activities or practices or the good that
the organizations bring about. Thus, if managed care |eads to more and better
health care for more people, it is justified on utilitarian grounds. A case can
be made, on both empirical and a priori grounds, that managed care has led
to more and better health care for more people.
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One way to gauge benefits over harmsisto look at satisfaction ratings. In
that regard, an examination of employer heath benefit plans is instructive;
these plans cover most Americans and embrace managed care strategies. A
2005 survey shows that 80 percent of covered workers are in managed care
plans (55 percent in preferred provider organizations, or PPOs, and
25 percent in HMOs).*! Despite the dominance of managed care, covered
worker satisfaction with their health plans remains high and relatively stable.
A 2004 Harris poll reports that more than two-thirds of adults insured under
employer plans would give their plans an “A” or “B” rating—a core that
remains virtually unchanged since 1999." At the same time, only 12 percent
would give their plan a “D” or “F.” Moreover, the vast mgjority of these
insureds thought highly enough of their own plan that they would
recommend it to a family member or friend whether that person is healthy
(79 percent) or suffering a chronic illness (70 percent). Indeed, the likelihood
of such recommendations has increased over the last several years.

Significantly, the poll’s report notes the paradox that exists between
these results and the very negative views many people have of health
insurance and managed care over the same periods. In keeping with their
earlier anaysis, the Harris researchers conclude that the media and
physician-patient conversations, not personal experience, are mainly driving
the negative outlook.

Data on quality are also favorable. AHIP summarized the results of
previous studies from independent organizations that compared managed care
and traditional or fee-for-service plans with regard to hedth care quality
issues™® In general, these studies conclude that the quality of care under
managed care plansisthe same as or better than what is received under fee-for-
service plans. Specific findings include the following:

e Lengths of stay for hospital confinements of managed care and fee-
for-service enrollees are similar or identical when adjusted for
severity of illness and compared within professiona standards and
guidelines.

e Chronicaly ill HMO members are more likely to have physician
visits than fee-for-service members, with no difference in the
likelihood of having a hospital stay or in the length of that stay.

e Although discretionary surgery rates are lower for HMOs, nondiscre-
tionary surgery rates are the same for HM Os and fee-for-service plans.

e OQutpatient mastectomies are performed at a similar rate for HMO
and fee-for-service patients; mammograms are more likely for HMO
members.

e Utilization of care is similar for HMO and fee-for-service patients
with rheumatoid arthritis.

e HMO patients receive equal or better cardiovascular care compared
to fee-for-service patients.

e HMO enrollees have gall bladder surgery at rates similar to the
population generally.

e HMOs detect four types of cancers (breast, cervix, melanoma, and col-
on) in Medicare patients earlier than the traditional fee-for-service plan.
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The same report includes comparative data on preventive services from the
National Committee for Quality Assurance (NCQA), an independent
organization that assesses and reports on the quality of care. The specific
preventive services studied with a comparison of HM O versus fee-for-service
plan performance are as follows:

e heart attack patients over the age of 35 who received beta-blockers
upon discharge—62 percent versus 25 percent

e women at appropriate age ranges who received cervical cancer and
breast cancer screening—70 percent versus 53 percent and 70 percent
versus 50 percent, respectively

e (iabetics over age 31 who received eye exams—31 percent versus
11 percent

A more recent AHIP report also shows managed care plans are at the
forefront in offering preventive health services to their members through
programs for early detection of chronic and life-threatening diseases as well
as programs aimed at healthy lifestyles.™

These results are particularly significant because HMOs often channel
members to an exclusive provider network that must be used to obtain
benefits. Services received through such networks should not disadvantage
members, especialy seriously ill members, with respect to the level and
quality of care available from providers and institutions outside the networks.
To address this issue directly, many HMOs have contracted with recognized
centers of excellence for treating life-threatening illnesses (for example,
cancer) and injuries (such as burns).

One can also citerising life expectancy figures as well as general studies
of overall fitness of people from developed countries to show that the
outcomes of medical care, the mgjority of which is provided under MCOsin
the past decade, is better than it was previoudly.

Finally, more health care is being delivered to more people than ever
before in history. If a system delivers more care with higher quality, satisfies
more people than any other system, and hel ps people live longer, there seems
to be enough evidence to conclude that such a system fulfills the utilitarian
criteria of causing proportionately more good than harm.

Those who are convinced that privatization and free-market forces are
the best way to generate more productivity and efficiency in health care not
only believe that MCOs lead to better results, but they have tried to explain
why MCOs lead to such favorable consequences. The reasoning goes roughly
like this: Hedlth insurance, which in the United States gives most people
access to health care, is a business. Hence the health care industry, when it
joined forces with insurance companies to develop MCOs, subjected itself to
al the disciplines of the market. Such discipline, it is argued, necessarily
makes the hedlth care delivery system more productive, alowing more
medical resources to be alocated more effectively. After numerous fits and
starts, the health care delivery system became more efficient, despite the
claims of its detractors, largely because of the institution of managed care.

AHIP, in a white paper entitled, “The Managed Care Debate: Correcting
the Errors and Omissions,” argues that the dramatic decrease in health care
costs that we witnessed in the 1990s and the increase in health care quality are
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largely due to the market discipline of the MCOs. Defenders of the system
would point out that Adam Smith’s “invisible hand” is at work here. Thereisa
rising tide lifting al boats, and the delivery of health care is enhanced by the
private market in health insurance.

Furthermore, there is every indication that health insurance and the
health care delivery system will continue to operate like businesses in the
foreseeable future. That would stop only if the government either socialized
health care or developed universal socia insurance to replace the private
health insurance sector, and either path would have its shortcomings—
chiefly, the removal of the cost disciplines forced on the industry by the
market and the dampening of the incentive system as well as the introduction
of even more restrictions than presently exist. Socializing medicine would
merely move the control of the doctors from private for-profit managed care
organizations to a governmentally managed care organization. Socializing
insurance would require regulation by the visible hand of the government
rather than the invisible hand of the market forces.

To prove that moving in those directions would help improve the current
system requires powerful arguments. If moving in those directions would not
be an improvement, and if the current system is unacceptable, then we need
descriptions of other possible systems as well as defenses for them. Such
descriptions are in short supply. Given the absence of better workable
aternatives, it can be claimed that some variation of the current system of
health care delivery should be kept in place, unless it can be shown that despite
providing better health care than any other existing system, it is fundamentally
unfair. Such a concern leads us to deontological considerations. I's the managed
care system ethically defensible from a deontological perspective?

Deontological Defense of MCOs

The fairness issue is a complicated one. Two types of fairness issues are
involved: fairness within the system and fairness with regard to access to the
system. To analyze these issues, we need to ask the following questions: If
MCOs pass the utilitarian test and provide the greatest health care to the
greatest number of people, why is there so much distrust and dislike of
MCOs expressed, and why is there a political clamor for patients' rights? Isit
that MCOs are somehow unfair or for some other reason? To address the
unfairness issue, it will be helpful to examine the root causes of the distrust
and dislike of MCOs.

Key Stakeholder Criticisms

At least three sets of stakeholders are discontented with MCOs: patients,
doctors, and social critics. Patients claim that MCOs fail in all of those areas
covered by the patients’ bill of rights. Everyone has heard horror stories
about outpatient mastectomies; one-day maximum stays for women giving
birth; refusal of coverage because it was not cleared by the primary care
physician, who is deterred from making referrals because of the capitation
system; gag rules; and a host of other complaints.

Given the principle of decreasing marginal utility—that is, the fact that it
takes ever-increasing utility to make people happy—one would expect that
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many patients will never be totally satisfied with their health care services or
their health insurance and will always want more than what is available or
what they are entitled to by their insurance contract.

Add to that dissatisfaction the classic moral hazard problem. Before the
widespread use of medical insurance, people were more judiciousin their use
of medical care because they had to pay the going price. Since under most
current systems insureds get the service they need without being directly
charged, they are inclined to disregard the cost of the service, which gets
passed off to a third-party payer, and only complain about whatever is not
covered. A feeling of unlimited entitlement arises from the extension of
medical benefits. Finally, when athird-party pays for the service, people tend
to concentrate more on the costs than on the benefits. Hence they may not
even be aware of the benefits, since they do not directly pay for them,
whereas they are quite aware of the costs.

With respect to the doctors discontent, one needs to redize that MCOs
take away some of their autonomy and some of their income; in addition, by
introducing the procedure of profiling,™ MCOs subject their medical providers
to ongoing evaluation. It would be the rare doctor, indeed, who would be
pleased with a system that takes away some of his or her money and freedom
and insists that doctors subordinate their judgment to a “manager,” while a the
same time subjecting their work to a thorough ongoing critique.

Yet even if doctors were sanguine about less pay, less autonomy, and
more supervision and evaluation, there is the serious claim that MCOs
“dehumanize” the practice of health care by subjecting doctors' judgment
and individual initiative to mechanical diagnostic tests and prescribed best
practices, along with forcing them to treat more patients in less time. But we
will return later to thislast concern.

In addition to the discontent of the doctors and subscribers, there is
discontent on the part of social critics. They are concerned for and in
sympathy with people who cannot afford health insurance or adequate health
insurance. Since “aside from basic care, most people could not immediately
afford the large health expenses they face”*® and insurance is the way in our
system to gain access to health care, an essential good of society, those who
cannot afford insurance are effectively denied access to an essential good.
Thisisunfair, as Alexander Capron says:

If a certain amount of insurance is needed for a “decent
minimum,” that is to say, access to essential goods in society, then
that amount should be socially, not individually, provided. The idea
of a decent minimum in a liberal democracy constitutes something
that is essential to participating in society, like free speech or
universal suffrage, and that therefore cannot be conditioned by an
individual’s ability to purchase. If the amount now socially guar-
anteed is inadequate, it would be cheaper and fairer to increase it
through a socia mechanism rather than through private voluntary
insurance, which carries with it the risk of antiselection.'’

Capron’s concern is well founded. As Aristotle pointed out 2,500 years

ago, health—along with friendship and minimum wealth sufficient to at least
subsistence living—is a vital necessity, a necessary condition for happiness
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and a fulfilled life. But we have set up a system where effectively we only
give access to adequate health care to those who can afford or have access to
health insurance and Medicaid. Is that fair? Doesn't society owe some health
care to those who cannot afford insurance? But if thisis the fairness problem,
it is not a problem with the MCOs or other health insurers—it is the problem
with the health care system in general.

Health careis quite different from health insurance. Whereas insurance is
arisk technology, health care is a process that delivers a basic human need.
Because it is a basic human need, one can argue that every human being is
entitled to health care. Hence a serious ethical question arises: Should access
to the market determine whose basic human needs are fulfilled?

Among those who have the insurance, questions of internal fairness arise.
Who in an insurance pool should get covered and for what? Who should get
Viagra? How much therapy for mental illness should be covered? Who is
entitled to infertility treatments? How many days should a mother be allowed
to stay in the hospital after delivery? Most of the guestions in the MCO
debate are of thistype.

Thus we really have two broad areas regarding justice to question. The
first involves the justice of the system: |s society meeting its obligations to
those who have no access to health insurance? How are they to get access to
the health care they need? The second deals with the ethics and justice within
the system: Given the desirability or at least moral neutrality of MCQOs, how
should they treat their subscribers?

Within the system, the answer to questions about fairness is, “You are
entitled to what you paid for.” If you want more coverage, buy a more
expensive insurance policy. If you want coverage for more Viagra, pay the
extra premium. An MCQO'’s responsibility is to allocate scarce resources so
that their members are al treated fairly in accord with the amount they paid.
But it is not the MCO’ s responsihbility to treat everybody, or for that matter to
treat everybody the same.

We could say that, given the free-market system, MCOs are set up to act
fairly if we define justice like Aristotle did in his Rhetoric, as “...the virtue
whereby each and all have what belongs to them in accordance with the
law”—if by law here we mean both the existing positive law and established
custom. Laws and customs of a society can of course be unjust, and ethics
can demand that we go beyond the law, so that we cannot definitely settle the
ethical issue by appealing to the law and custom. Nevertheless, the law quite
often serves as the public’s agency for establishing the ethical beliefs of a
society; therefore, if health insurance companies act in accord with the law,
they can be viewed asfair for society in that limited sense.

In a freemarket system that utilizes private for-profit insurance
companies, companies at times have conflicting responsibilities to their
various stakeholders. patients, providers, and shareholders. For the most part,
the insurance companies seem to be acting in accord with those
responsibilities. Hence, if what they are doing is construed as unethical, it is
the system that is unfair. But the ethics or fairness of the system asawholeis
an entirely different matter than the fairness within the system.

To address the question of fairness within the system, we need to remind
ourselves what insuranceis. First and foremost, insurance is best viewed as a
technology developed by societies to help people manage risk, thereby giving
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them more peace of mind and security. With the development of probability
statistics and the utilization of the law of large numbers, it became clear to
entrepreneurs that one can minimize risk, or at least economicaly
compensate for aloss of some good due to accident or death.

For example, if you have no insurance and remain healthy all of your
life, you are further ahead economically if you do not insure yourself. But
there is the risk (indeed, a high-probability risk) that you will not stay
healthy. Because there is risk of disease or injury, and it is probable that at
some point you will need hospital care, the cost of which could be
economically catastrophic, it is prudent for you to join with a large group of
people so you can all share a portion of the aggregate expenses.

In principle, the probability of the use of health care of large groups of
people can be predicted as well as the cost of that health care. For example,
we can predict with high probability that in a group of 10,000 people of
given characteristics, the estimated cost of medical services in the next year
will be X amount of dollars. Dividing X by 10,000 determines the insurance
costs for the year for each of the members of that group; then a nomina sum
is added for the costs of running the insurance establishment. The statistics
and probability calculus that the underwriters use will determine the costs.
Thus in a totally economically rational insurance environment, economic
factors would set the price of the premium. The more finely the underwriters
divide the categories of insureds, and the larger the numbers, the better able
they are to determine the ultimate cost of health care. Within such a system,
the principle of fairnessis, “Y ou get what you pay for.”

But there is a subtler problem of fairness. The system itself militates
against inclusion and for exclusion. Presuming that the group of 10,000 is a
voluntary group whose members get together communaly for their
individual protection and advantage, it is clear that their costs would be lower
if they eliminated individuals who were bad health risks or who lived risky
lifestyles from inclusion in the group. If some persons have a bad health
history or risky lifestyle, it can be objectively determined that there is a
higher probability of their using the resources of the fund than those without
such a history or lifestyle. That is why life insurance applications ask
guestions about smoking; the probability of shorter life is correlated with
smoking. Because insurance is a commodity, people buying it want the most
product they can get for the least cost. Therefore, it makes economic sense
either to make smokers and other risk takers pay more for their insurance or
to eliminate them from the group.*®

From an economic point of view, if genetic testing shows that a potential
insured has a condition that will lead to extensive and expensive
hospitalization in the future, that person should not be insured. The economic
forces are inexorable. An underwriter’'s responsibility is to determine rates
based on mortality and morbidity factors that make it feasible for a company
to issue a policy without doing damage to the company and other
policyholders. A benevolent underwriting policy that alows potentially
expensive applicants to join a group will raise costs, lower profits, and make
the company less competitive. Such “kindness’ does not fulfill the fiduciary
responsibilities of the underwriter to the other members of the group.

The fact that risky lifestyles get underwritten is the result of political
pressures rather than sound economic underwriting principles. When people
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are forced to pay higher premiums to a plan that insures those who have a
bad health history, or those with risky lifestyles, they are justified in seeing
the process as an unfair burden on them. If they were free to move from
policy to policy, they would choose the less expensive one. Unfortunately,
most people are not free; they must choose one of the plans available to the
group to which they belong. As a result, these “captive” insureds must pay
more for their policies than they would if they were free to shop for different
policies. Thisis hardly fair.

We have seen that the answer to the question of what is the fair way to
allocate medical care to those in need, including the indigent, is not the same
as the question of what is the fair way to treat subscribers to a medical
insurance plan. Given the way our society allows insurers to set up health
care plans, certain exclusions become permissible within the rules that would
not be considered as permissible outside the rules.

One can argue that MCOs are ethically acceptable because they are
beneficial to the public as awhole and fairly distribute those benefits to those
within the network. But it is doubtful the system is fair to those excluded
from the network. As this author and others have argued elsewhere, to the
extent that society has the capability of preventing harm to those people,
there is a self-evident obligation to help them.™

Since, in the United States, most health service is paid for by insurance
companies, and the insurance is provided as part of ajob benefit, the majority
of people who have health insurance get it through their employer. This
means that approximately 46 million Americans do not have health
insurance. Of those 46 million, those who can afford it and simply choose not
to purchase it have no cause to complain that the system is unfair. They are
one class with no fairness claims. But those who cannot afford health
insurance are a different issue. They are entitled to either health care or
health insurance. Their case does not, however, affect the issue of the
fairness of MCQOs, it relates to the issue of the justice of the system. The
guestion is, what does society owe to the least advantaged in terms of health
care or health insurance—that is, what obligation does society have to those
who do not have the ability to pay? Are they entitled to scarce medical
resources?

If the risk technology is a product on the free market with costs fixed by
its limited supply, and if it is available to those with enough wealth to pay for
its costs, then according to the rules of a market economy, those who can
afford it are the ones entitled to it. One can insure almost anything. All that is
required is enough money to cover the cost of the insurance. But if
entitlement to health care depends on the ability to pay, a question arises
about how those with insufficient wealth are to get access to medical
assistance. If access to medical care can only be gained through having
insurance, then the question becomes how to get insurance.

Those who believe that adequate health care is an equal right shared by
al, and see insurance as the only way to provide this (thereby failing to
distinguish between health care and health insurance), are logically
committed to either a socially mandated insurance pool or some other system
of socialized medicine®* Furthermore, they need to determine how, other
than by ability to pay, scarce medical resources should be alocated. They
a so need to determine who has the consequent responsibility or obligation to
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fulfill any rights to health care that are asserted. The challenge for them is
how to get regulation without damaging productivity.?

OTHER ISSUES

Aside from the fairness issue, there are other objections to the free-
market system and MCOs. Critics clam that besides leading to unfair
exclusion, MCOs turn health care into a commodity, which dehumanizes the
patient and put doctors in an untenable position due to conflict of interest.
Let’ s briefly address these issues.

Health Care as Commodity

If we view medica care as something to be managed, it is inevitable that
we view the product as a commodity. A large segment of MCO critics rue
that occurrence. As Joseph Califano said, “The two-fisted impact of high-
tech care and bottom-line managed care puts powerful dehumanizing forces
at the front of American medicine and threatens to ignore the needs of ailing
individuals to be talked to, as well as to be cut, injected, and medicated, as
the doctor hurries to the next patient.”*

Elizabeth Kibler-Ross lays out what she sees the issue to be. “We have
to ask ourselves whether medicine is to remain a humanitarian and respected
profession or become a new but depersonalized science in the service of
prolonging life rather than diminishing human suffering.” Leaving aside the
guestion of whether the goal of health care is prolonging life or diminishing
human suffering, | take it that for Klbler-Ross, a “humanitarian profession”
is noble as opposed to a “depersonalized science.” But is this an exclusive
aternative? Or is Kibler-Ross expressing a warmed-over romanticism with
its insistence on two cultures—the one of technology and commerce, which
isignoble and banal, and that of the arts, including the art of medicine, which
is noble and humane?

Trying to avoid viewing hedth care as a commodity, we cling to our
romantic notion of the doctor as doing a service for the patient. We seek
holistic medicine and ask for polite bedside manners. But aren't these just
good customer relation practices? In redlity, the hospital is more like an
automobile service center, where we are diagnosed, treated, and sent home.
Furthermore, hasn't health care always been a commodity and the view of
“humanitarian” doctors more fantasy than fact? If one feels well after
“servicing,” that is better than not feeling well after having been “cared for”
by the personal touch of the family doctor. Medical service can be viewed,
and is beginning to be viewed more and more, as a market in bodily repairs.
The push to sell organs to create more of a supply for the organ transplant
market is just one indication of the changing world of medical services
delivery.

It is not clear why critics believe such commodification of medicine is a
bad thing. Does commodification inevitably destroy the altruism of the
medical professon? No more than commodification of financial services
destroys the altruism of the estate planning profession. Is it so bad to view
medicine as analogous to car repair? When insurers driven by the necessities
of the market force it to be so, isthat bad?
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J. Randolph Balch claims that the focus of future health care systems
should be on “the effective and efficient management of diseases.”® That
means health care is becoming a commodity, and we need to address the
changing nature of the goal of medical service. We can view medicine as a
caring profession or as analogous to automobile servicing, but these are not
exclusive alternatives. Viewing it as analogous to automobile servicing
allows us to fit it better into an economic model. From such an economic
perspective, we can see that MCOs have produced quality-controlled, cost-
effective measures in much the same way that the auto repair and service
industry has done. If one's car needs repair, the mechanic diagnoses the
problem. He or she then checks out the manual, which specifies what
procedures need to be followed. Diagnostics may be an art, but once the
diagnosis is made, the procedures necessary to do the repairs (or in health
care, to bring about wellness) are pretty well detailed in best-practices
manuals.

The power of the MCOs rests in the fact that they have, out of economic
necessity, developed or are developing sets of standard procedures that are
tested for their reliability and productivity. Of course, this means that
doctors' productivity and success rates will be tracked. In other words,
doctors will be objectively evaluated, a process known as profiling.
Evaluations make some people uneasy. However, many physicians note that
such monitoring has helped reduce the incidence of health providers “flying
by the seat of their pants.”

In an episode of a medical TV series, a doctor arrives at a different
diagnosis of an illness than a new computer program the hospita has just
bought—the classic theme of human ingenuity versus the machine. Romantic
philosophies aside, why would one be more inclined to trust the sifting of data
done by one human being with limited experience (whose intelligence is mere-
ly amatter of speculation) over the sifting of data done by a sophisticated diag-
nostic program that utilizes the experience of hundreds or thousands of cases?

The romantic objection, of course, is that each case is different, that
impersonal MCOs are not allowing the treatment necessary in this case, and
so on. A large part of that objection seems to be the result of sensationalizing
afew stories in the media. But the facts seem to point out that quality of care
is at least as good under MCOs as the care paid for by fee-for-service
indemnity plans. Thisis the conclusion of the previously cited AHIP reported
studies.

Conflict of Interest

There is one final objection to MCOs that looms large: the conflict-of-
interest problem raised by the procedure of capitation. It is claimed that
capitation—allowing so much money for each patient—creates a conflict of
interest for the doctor, or at least a temptation not to recommend treatment
for certain patients, because it will affect the doctor’s income. But if time is
money, then any doctor on any program is constantly faced with a conflict of
interest; more time with one patient has to mean less time with another, given
afinite amount of time. At most, what the conflict-of-interest problem means
is that doctors must begin to emulate other professionals who are confronted
daily with those types of conflict of interest; for example, an insurance agent
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needs to be able to turn down a huge commission if the financial instrument
he or she is considering selling to a client does not meet the client’s needs.
The business world has been wrestling with these problems for centuries.
Given the scarcity of medical resources and the inevitable commodification,
conflict of interest is a problem in business ethics that doctors and other
health care professionals will need to learn to deal with. Caring for patientsis
not incompatible with earning aliving through it.

The question is whether doctors are more concerned with the interests of
the patients or their own pocketbooks. Indeed, Harris Methodist Health was
fined for “allegedly illegally encouraging primary care doctors to limit
medically necessary services.... (They) fined North Texas doctors for
exceeding a predetermined pharmacy budget in its contract, put physicians
into pooled groups that could be given bonuses based on their performance in
providing medical care to Harris enrollees.... (The) groups were held
responsible for 35 percent of any budget deficiency in their pharmacy risk
fund, and 49 percent of any budget surpluses were allocated to the pooled
group as a bonus.” %

This is a double-edged sword. MCOs that use “a financial incentive that
acts directly or indirectly as an inducement to limit medically necessary
services’ for the sake of a heathier bottom line are certainly acting
unethically. Yet doctors need to be able to overcome such incentives for
improper behavior. The unionizing of Pennsylvania doctors and the
resistance of Texas doctors against MCOs can be read as either a principled
objection to lower-quality health care or as self-interested protection of
perquisites.

CONCLUSION

To sum up, MCOs are not as bad as they seem to some critics. They have
been effective in raising the quality and quantity of health care for more
people. Furthermore, within the context of a free market and absent social
health insurance and/or socialized medicine, they seem to be fair enough,
basing fairness in distribution on the ability to pay. They may turn medical
care into a commodity and create conflicts of interests for doctors and health
professionals, but it is probable that that is not al that bad, and it may even
be that it was ever thus.
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Your brother-in-law, Sam, an attorney, is undergoing treatment
for an inoperable, malignant brain tumor. Because of the aggressive
nature of the treatment, he may live for up to 3 years. On the other
hand, he may not make it to 3 months.

Sam feels he is woefully underinsured. He is concerned for his
family’ s financial welfare after his death. So are you.

Sam has always been a bit of a spendthrift. He has lived the good
life, spending everything he has earned over the course of the
years—and then some. You know that you will probably have to
help support hisfamily if he dies without adequate life insurance.

Sam comes to you, an experienced, professional life insurance
agent, and asks you for help and understanding. Sam wants to apply
for life insurance—%$250,000 of annua renewable term, which he
feelsis just enough to guarantee his children’s college education. He
plans to deny his medical history when he is examined for the policy.
He will claim that he has no attending physician.

Sam is prepared to take his chances that he will live beyond the
policy’s contestable period. As an attorney, he believes that he fully
understands the implications of what he is about to do, at least as far
as those implications might affect his beneficiaries.

He does not, however, seem to have given much thought to how
those concerns might affect you and your career.

What are your ethical obligations to Sam, to Sam’'s family, to
your company (if you giveit the business), or to yourself?*

This case is interesting because the selfishness of the agent is not in-
volved, only conflicts of obligation and loyalty. As a member of the agent’s
family, Sam puts a claim on the agent in the name of family loyalty, and it is
the family’s interest that conflicts with the company’s interest, or with the
question of truth telling.

What these examples show is that clients have at least three obligations:
first, to tell the truth on applications; second, to avoid putting agents into
unnecessary conflict-of-interest situations; and third, to file honest claims.
Acquiescence by the agent is essentially collusion against the insurer and the
other policyowners. However, in other cases, the self-interest of the agent is
involved and the agent colludes with the client. The agent may know the
applicant is, for example, a smoker or has cancer, and also knows that if he
or she doesn’'t write the policy, someone else will. So the agent will lose a
client and the commission that goes with it. Because honesty in filling out the
application will cost the agent his or her commission, there is a great
temptation here to submit false data on the application as well as a conflict
between the interest of the agents, the clients, and the company (in this case,
the interests of the shareholders and other policyowners of the company).
What is the ethical thing to do in such a case? What does the agent owe
the company? Clearly, misrepresenting on the application the fact that
the client smokes is unfair as well as dishonest; it lets the applicant pay a
lower premium, which means other policyholders must pay more than their
fair share.

Such considerations, though, involve a different relationship, that be-
tween the company and the agent.

Copyright © The American College Press 24



aren't those adjustments ethically defensible? In our system, one cannot
benefit clients without staying in business.

Diligencein Hiring, Training, Monitoring, and Firing Agents. Another
responsibility of companies is that they be diligent in hiring, training,
monitoring, and firing agents. It is often said that one of the problems with
retention is recruitment; if you do not recruit well, you will not retain your
agents. In addition, if you do not recruit well, you may acquire unethical
agents. Along with a responsibility to be diligent in hiring agents, the
company is obligated to train them. Besides hiring and training agents, a
company has obligations to monitor the agents' behavior—to ensure they do
well for clients—and to provide an environment that encourages them to be
client centered. Companies aways want to keep top producers. However,
that becomes problematic if the top producer is writing business by cutting
ethical corners. Carrying out these responsibilities is complicated, as the
following example demonstrates.

Recently, the head of a major insurance company that paid agents no
commissions for internal replacements contemplated the elimination of
commissions for external replacements. The reason was simple: Such a move
would deter replacements. Clearly, here was an insurance executive who
took the company’s responsibility to its clients very seriously. But one can
ask if such a move is fair to the agents, who aso have to work hard on
replacements, and to the shareholders of the company, since it might force
productive agents to switch to another company. This example shows how a
company’s responsibilities may conflict with one another.

Fair Pricing. A recent scandal among companies offering long-term care
coverage is the practice of unduly raising rates. Raising rates can be perfectly
legitimate at some time, and overly high rates are discouraged by market
forces. But the market forces sometimes only work for those who are in
relatively good headth and can shop around for other coverage; those
accepted into a policy at one time who have since become underwriting risks
are captive to the companies with whom they hold policies. To take
advantage of such policyholders by unduly raising prices would be unethical.
As we said, some rate hikes are justified, but clearly some are not, and these
put an undue hardship on certain clients.

Adequate Coverage. Perhaps the biggest complaint about MCOs is that
they fail to provide adequate coverage. Dozens of anecdotes relate how
heartless M COs refuse to authorize treatment for the sake of the bottom line.

As amatter of fact, a National Institutes of Health study claims that only
3 percent of requests for treatment are refused, and those are usually for good
reasons. However, given the millions of people who request treatment, a
3 percent refusal rate, even for the best reasons, will leave large numbers of
people disgruntled because they were refused treatment. With so many cases,
anecdotes are inevitable. If the treatment is reasonable and the company
refuses coverage, that is obviously unethical. However, there is much room
for debate about what counts as reasonable. Is it reasonable to expect
coverage of Viagra prescriptions for recreational sex in the absence of
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medical necessity? Still, the company has an obligation to provide
reasonable, medically necessary coverage.

We can summarize the company’s obligations to the client in the
following excerpt from the American Hospital Association’s Management
Advisory: Ethical Conduct for Health Care Institutions code of conduct.

Health care institutions are responsible for providing each patient
with care that is both appropriate and necessary for the patient’'s
condition. Development and maintenance of organized programs for
utilization review and quality improvement and of procedures to
verify the credentials of physicians and other health professionals are
basic to this obligation. °

Furthermore, the preamble of the Code of Ethics of the American College
of Healthcare Executives states, “ The fundamental objectives of the healthcare
management profession are to enhance overal quality of life, dignity, and
well-being of every individual needing hedthcare services; and to create a
more equitable, accessible, effective, and efficient healthcare system.”’

The Insured's Responsibilities to the Company

Of course, the insured has responsibilities to the insurer, health care
facility, or MCO, much like those the insured has to the agent. Among these
are the following proscriptions: to make no false claims and to withhold no
relevant information.

But there is another client responsibility that is commonly overlooked—
to take responsibility. Insureds also are obligated to use preventive measures
to maintain their own quality of health and to avoid engaging in practices that
endanger their health. The common argument against smokers—that they
foist the cost of their health care on others—has merit. If one mentally
impairs oneself by abusing controlled substances, that puts the burden of care
on the community, or at least on those participating in the same health plan.

Insurer (Company or M CO)/Health Care Provider Relationship

This may be one of the most volatile of relationships. To keep medical
costs down, MCOs have contracted with doctors and doctors groups, so that
the doctors provide services under a prearranged formula. Any number of
systems have been used for compensation, including capitation. In effect, the
doctor has become an employee of the MCO. The doctor is hired, evaluated,
and compensated by the MCO. In addition, the doctor’s judgment often is
challenged by the MCO.

This raises the possibility that the doctor will be caught between the
needs of a patient and the restrictions of the MCO. In this case, the doctor
needs to balance the claims of the HMO or MCO with those of the patient.
Procedures like capitation that create conflicts of interest need to be
examined and dealt with in such a way that each party’s right and
obligations—the organization’s and the patient’ s—are dealt with equitably.
But before that can be done, the responsibilities of the doctor and other
health care providers toward that patient need to be specified.
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Health Care Provider/Patient Relationship

Health Care Provider’ s Responsibilities to the Patient

When we examine the care provider’s responsibilities to the patient, we
adopt the ethics of professionalism. The health care provider is obliged to
look out for the patient’s best interest. This is the purview of medical ethics
or the ethics of the health provider profession. One gets a feel for the ethica
responsibilities by looking at various codes of ethics.

The nurses code of ethics states:

The nurse’s primary commitment is to the health, welfare, and
safety of the client. As an advocate for the client, the nurse must be
adert to and take appropriate action regarding any instances of
incompetent, unethical, or illegal practice by any member of the
health care team or the health care system, or any action on the part
of others that places the rights or best interests of the client in
jeopardy.®

According to the principles adopted by the American Medical
Association (AMA), the physician must recognize, advocate, and foster
patients’ rights.

I. A physician shall be dedicated to providing competent medical
service with compassion and respect for human dignity.

Il. ... deal honestly with patients and colleagues, and strive to
expose those physicians deficient in character or competence, or
who engage in fraud or deception.

I11. ... respect the law and also recognize a responsibility to seek
changes in those requirements which are contrary to the best
interests of the patient.

IV. ... respect the rights of patients, colleagues, and other health
professionals, and shall safeguard patient confidences within the
constraints of the law.

V. ... continue to study, apply, and advance scientific knowledge,
make relevant information available to patients, colleagues, and
the public, obtain consultation, and use the talents of other health
professionals when indicated.

VI. ... in the provision of appropriate patient care, except in
emergencies, be free to choose whom to serve, with whom to
associate, and the environment in which to provide medical
services.

VII. ... recognize a responsibility to participate in activities
contributing to an improved community.’

On the problem of the conflict of interest between MCOs and doctors—
resource allocation—it is useful to quote this relevant passage:

Medical care is delivered within social and ingtitutional systems
that must take overall resources into account. Increasingly, decisions
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about resource allocations challenge the physician’s primary role as
patient advocate. There have aways been limits to this advocacy
role; For example, a physician is not obligated to lie to third-party
payers for a patient or to provide al treatments regardiess of their
effectiveness. Resource allocation pushes these limits further by
compelling physicians to consider the best interests of all patients
and of each patient. The just allocation of resources and changing
reimbursement methods present the physician with ethical problems
that cannot be ignored. Two principles are agreed upon:

1.

As a physician performs his or her primary role as a patient’s
trusted advocate, he or she has a responsibility to use al health-
related resources in a technically appropriate and efficient
manner. He or she should plan work-ups carefully and avoid
unnecessary testing, medications, surgery, and consultations.
Resource alocation decisions are most appropriately made at the
policy level rather than entirely in the context of an individual
patient-physician encounter. Physicians should participate in
decisions at the policy level; should emphasize the value of
health to society; and should base allocations on medical need,
cost-effectiveness of treatments, and proper distribution of
benefits and burdens in society.™

Patient’ s Responsibilities to the Health Care Provider

Patients need to be honest and cooperative with health care professionals.
Their responsibilities to health care providers—some of which are identical
to those owed to agents and companies—are listed in the AMA code of
ethics. They have the following responsibilities:

1
2.
3

10.

To be truthful.

To provide a complete medical history.

To request information or clarification about their health status
or treatment when they do not fully understand what has been
described.

To cooperate with an agreed-upon treatment plan.

To meet their financial obligations and be cognizant of the costs
associated with health care and to use medical resources
judiciously.

To discuss end-of -life decisions with their physicians.

To be committed to health maintenance through health-
enhancing behavior.

To refrain from behavior that unreasonably places the health of
others at risk.

To discuss and consider the reasonableness of organ donation. If
[they are] donees, not to try to go outside or manipulate the
system of organ transplants.

To not initiate or participate in fraudulent health care, and to
report illegal or unethical behavior by providers.™*
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CONCLUSION

Relationships are sometimes more than simply two-sided. They involve a
whole range of what are today called stakeholders. Loosely defined, a stake-
holder is anyone with a stake in an action or a situation. Because a multitude of
stakeholders are involved in managed care, occasionadly a conflict of
obligation arises with respect to two or more stakeholders. Consider the CEO
mentioned above. He has duties to his stockholders (or policyowners in a
mutual company), his agents, the clients, himsalf, and his family. What isto be
done when these responsibilities conflict? The ethical course of action is firdt,
to try to resolve the difficulty without hurting someone in the process; second,
to try to minimize any harm; third, to try to be fair; and finally, to be true to
one's commitments.
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